Section 6

Basic legal concepts relevant to financial services

6.1 Legal persons

These have a separate legal existence and relate to:
• individuals in a personal capacity;
• individuals in a formal capacity such as executors;
• groups of individuals, eg trustees; and
• organisations such as limited companies.

6.1.1 Personal representatives

Procedures are necessary to distribute the estate of someone who has died and these are carried out by the personal representatives. How the estate is distributed will be depend on whether there is a valid will or not.
Roles in a valid will

Solicitors:        There is no legal requirement to get a solicitor involved in writing the Will but it may desirable.

Testator:         Person who has made a valid will. The Will can only take effect on the death of the testator.

Executors:      Is appointed by the testator to ensure that actions specified in the Will are carried out. Usually more than one executor is appointed. An executor can be a beneficiary. Executors apply for a grant of probate. The grant of probate gives the executors the authority to carry out the testator's instructions as set out in the Will.

Modifications can be made to a will and are recorded on a codicil. To make a valid Will two formalities must be completed:

•    the Will must be in writing;
•    the Will must be properly executed.
The minimum age for making a Will is 18 under English Law. In Scotland it is 16.
•    it must be signed by testator (or by someone else in his presence and on his instructions if, for instance, he cannot write);
•    two witnesses who must not be beneficiaries or spouses of the beneficiaries
under the Will must witness the testator's signature;

•    the testator must sign in the witnesses' presence and they must sign in his presence;

•    a Will becomes invalid if:
   •       it is destroyed by the testator with intent to revoke it;
   •       the testator makes a later Will;
   •       the testator marries or remarries.

It can be advantageous for the beneficiaries to vary the way that the estate is allocated. This can be for family or tax reasons. A Deed of Variation executes this but this must be completed within two years of death and the Inland Revenue must be informed within six months of the execution. All those who would have benefited from the Will must be over the age of 18 and be in agreement on the terms of variation.

6.1.1.1 Intestacy

If there is no valid will or a valid will, a person is said to have died intestate. The rules of intestacy apply in that:

•    if the deceased leaves a spouse but no children: the spouse gets the first £200,000 plus half the remainder; the balance goes to the deceased's parents, or if they are dead to the deceased's brothers and sisters;

•    if there is a spouse and children: the spouse gets the first £125,000; half the balance goes to the children; the other half of the balance goes into a trust from which the spouse receives the income from this trust for life, but the capital goes to the children when the spouse dies;

•    if there are children, but no spouse: the estate is shared equally among the children;

•    if there is no spouse or children: the estate goes to the deceased's parents or (if they are dead) to the deceased's brothers and sisters.

If there is no will, or the will is invalid then grant of letters of administration is issued to an appropriate person who will be known as the administrator. The administrator has the responsibility to deal with the estate under the rules of intestacy

6.1.2 Trustees

A trust (also known as a settlement) is where:

• the owner of an assets (settlor) can distribute the asset for the benefit of:
• another person (beneficiaries);
• without the beneficiaries exerting control over the asset.
When the trust has been created then the asset will become the trust property and the beneficiaries may be names specifically or as a named group.
The trustees are the person names by the settlor who will take legal ownerships of the trust property and will administer the property under the terms of the trust deed. Trustees must be over the age of 18 and of sound mind.

If a trustee dies, the remaining trustees or their personal representatives can appoint a new trustee.

Trustees must:

•    act in accordance with the terms of the trust deed. If the trust deed gives them discretion to exercise their powers, the agreement of all the trustees is required before a course of action can be taken;

•    act in the best interests of the beneficiaries, balancing fairly the rights of different beneficiaries.

Under the Trustee Act 2000 trustees are required to:

• be aware of the need for suitability and diversification of assets;
• obtain and consider proper advice when making or reviewing investments;
• keep investments under review.

6.1.3 Companies

Are legal entities and are separate from their shareholders and employees.
The rules of the company and its officers are set out in the Memorandum and Articles of Association, eg whether the company can borrow and if so for what purpose and what limits are placed on the amount.

6.1.4 Partnerships

An arrangement between people who are carrying on a business together for profit and this is not a separate legal entity and partners jointly own both assets and liabilities of the partnership.
They should have a written agreement that details the relationship between the partners including how they will share the profits and what will happen of a partner leaves or dies.

6.1.4.1 Limited liability partnerships (LLP)

The partners have a limited personal liability if the business collapses and their liability will be limited to the amount they have invested into the partnership together with any personal guarantees that they may have given.
LLPs should be registered with Companies House. The partnership will not suffer corporation tax but each partner's share of the profits will be subject to personal taxation via income tax.

6.2 Law of contract

A contract is a legally binding promise, supported by 'consideration' (often in the form of money) given by one of the parties (the promisee) to the person making the promise, (the promisor).
Contracts can be made orally or in writing.
Elements, which must be present for a contract to be valid:
•    offer and acceptance,
•    consideration: a transfer of money or something of value;
•    capacity to contract: all parties must be legally able to contract eg of sound mind; not minors; authorised insurer;
•    intention to create a legal relationship;
•    legality of object. Not for illegal or immoral purposes;
•    contract terms must be certain, complete and free from doubt;
•    the contract must not have been entered into as a result of:
•    misrepresentation;
•    duress or undue influence.

Unlike most contracts, which are based on the principle of caveat emptor ('let the buyer beware'), life assurance policies are contracts based on the principle of utmost good faith, this means that all material facts must be disclosed, eg state of health, medical history, family medical history, etc, to enable the company to underwrite the policy.

If a party fails to perform his side of the contract and does not have a legal excuse for so doing, then the other party may take certain steps to remedy the breach of contract:

•    the injured party may choose not to perform his side of the contract;
•    several court remedies are also available. The main ones are:
•    to seek damages: the injured party seeks to obtain financial compensation for his loss. In so far as money can do so, the intention is to put him in the position he would have been in had the contract not been breached by the other party;
•    to seek an injunction: this is a court order obtained either to prevent someone from doing something or to compel them to do something.

6.3 Law of agency

An agent is a person who acts on behalf of another person - the principal.
•    an agent can conclude contracts on behalf of his principal;
•    in law the acts of the agent are treated as being those of his principal.

Generally, financial advisers act as agents - tied advisers act as agents of the company to which they are tied, whilst independent advisers act as agents of their clients.

In any kind of agent-principal relationship it is important to ascertain how much power and authority has been vested in the agent.

•    some agents are given very wide authority; some are severely restricted in what they can do.

An agent should only act within the authority given him by his principal.
This should be strictly observed, because if an agent exceeds his power it could result in his principal being liable on the contract.
•    this happens when, although the agent acts outside his actual authority, he acts within what is known as his apparent authority. Apparent authority is where something done or said by the principal leads to the impression that he has authorised what the agent has done;
•    another result is that the agent could be made liable;
•    this is to protect the interests of the third party, who, if he is unable to rely on the agent's claim that he has authority, must be able to hold the agent personally responsible.

If the agent does exceed his authority and if the principal chooses to do so, he (the principal) can agree after the event to confirm and stand by what the agent has done. This is called ratification.

6.4 Ownership of property

There are two distinct types of property:

•    realty: property is deemed to be real if a court will restore it to a dispossessed owner, and not merely provide compensation for loss. Real property tends to be distinguished by being immovable, eg land and what is attached to it;

•    personalty, all other property is called personalty.

6.4.1 Joint ownership

Joint tenants
Two or more people own an asset and on death, the whole asset belongs to the survivor, and none of it to the beneficiaries of the estate of the deceased;

Tenants in common
An asset is held on a split basis, usually - but not necessarily - in equal shares and on the death of one party, their share of an asset held on this basis passes to their estate, not to the surviving person(s).

6.5 Power of attorney

Attorneys are people who act legally on behalf of others.

Lenders can lend to attorneys provided there is a current power of attorney, which does not exclude borrowing on behalf of the other person.

•    Donor.      person who makes the power of attorney
•    Donee: person who is acting on behalf of the donor.

If a person who does not themselves have the legal capacity to enter into a contract, eg minor or mentally incapacitated person cannot appoint an attorney.
If a person anticipated the possibility of becoming mentally ill can create an enduring power of attorney which means that it will come into force when the donor become mentally incapacitated. Enduring powers of attorney need to be registered with the Public Guardianship Office and can be revoked only with the consents of the Court of Protection.

6.6 Insolvency and bankruptcy

This arises when:
•    a person's liabilities exceed his assets; or
•    a person cannot meet his financial obligations within a reasonable time of them falling due.

Insolvency Act 1986

•    a person can petition to have themselves declared bankrupt; or
•    a creditor may petition to have someone else declared bankrupt.
The amount of money owed which a person can be made bankrupt is only £750.
Enterprise Act 2002

•    bankruptcy orders remain in force for 12 months;
•    the person is a undischarged bankrupt during the period and cannot borrow;
•    during this time the person's possessions are in effect surrendered to the Official Receiver, who can dispose of them to repay creditors;
•    certain assets cannot be used by the Official Receiver:
•    clothing and household items; and
•    work related items.

After the end of the period the person becomes a discharged bankrupt however they must disclose this when applying for loans and this may make it more difficult to gain credit or where a lender is prepared to lend, the terms and conditions will reflect the additional risk, eg higher interest rates.
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